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RECENT AMERICAN DECISIONS. 

Court of Appeals of Kentucky. 

GARRARD COUNTY COURT v. KENTUCKY RIVER NAVIGATION 

COMPANY. 

If a tax is imposed upon a county or other limited portion of a state it must be 
not only for a purpose public as regards that county but also local ; and by local 
is meant that it must give the county such special and peculiar benefits as amount 
to compensation for the special burden laid upon it. 

The improvement of a navigable river cannot be considered (at least nnder the 
circumstances of this case) as such a local benefit to the people of the counties 
bordering on it. 

The distinction between navigable rivers and other highways for purposes of 
local taxation, discussed by Hardin, J. 

Even if it be conceded that the legislature may lease a public improvement (as 
e. g. the navigation of the Kentucky river) to a private corporation and author- 
ize the adjoining counties to subscribe and tax the people to pay for stock in such 
corporation, yet it eannot anthorize the imposition of a tax on such counties to 
pay even in part the rent reserved from such corporation to the state. 

Where a statute has in view a single object, and one of the means prescribed, 
and without which the object cannot be accomplished, is void as beyond the power 
of the legislature, the whole statute must fail. 

The Kentucky River Navigation Company was incorporated by 
the legislature of Kentucky, March 1st 1865 ; its business, as 
declared in the act of incorporation, being the " improvement of 
the navigation of the Kentucky river and its tributaries, by 
building additional locks and dams." Among other powers con- 
ferred by the charter, the corporation was authorized to establish 
tolls for the transportation of person and property over the Ken- 
tucky river and its tributaries within the influence of its improve- 
ments, provided the same should in no case exceed the rates 
established by the Board of Internal Improvement, and in force 
on the Kentucky river at the time. The 6th section of the char- 
ter provided, that " so soon as the said company shall have com- 
pleted two locks and dams, they may give notice thereof to the 
President of the Board of Internal Improvement, who, on being 
satisfied that the same has been properly built and completed, 
shall deliver to the said company the possession of all locks and 
dams heretofore built by the commonwealth on the Kentucky 
river, with all the lock-houses, grounds, buildings, and property 
attached thereto, and all the tools and materials on hand for the 
repairs of the same ; and the said locks and dams, lock-houses, 
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grounds, buildings, tools and materials, shall thereby be leased to 
the said company for the term of fifty years ; in consideration 
■whereof, said company shall pay into the treasury of this com- 
monwealth, for the use of the sinking fund thereof, the sum of 
$2500 a year," &c. And the 9th section of the charter provided, 
" that the county courts of the several counties bordering upon 
the Kentucky river, or interested in its navigation, may, on the 
application of the corporation named in the first section, or of the 
directors of said company, after its organization, a majority of all 
the justices of the peace being present, subscribe stock in said 
company and levy a tax on the taxable property of said county 
sufficient to pay the whole amount of said subscription in three 
years from the time it was made ; which tax shall be collected 
in all respects as taxes for state revenue are now collected." 

In April 1867, the County Court of Garrard county ordered 
that a subscription of $100,000 of said capital stock be made by 
an agent (with a condition not important in this case) ; and this 
subscription appears to have been made. 

At the January term of the Garrard County Court, a motion of 
the Kentucky River Navigation Company, that a levy be made to 
pay the first instalment of said subscription of that court of 
$190,000, was heard ; and the court, thereupon, refused to make 
the levy. 

Afterwards, at the April term, 1870, of the Garrard Circuit 
Court, the corporation, on its petition filed in that court, and no- 
tice to the members of the county court, moved the Circuit Court 
to compel the County Court to make the levy, and the Circuit 
Court after argument awarded a mandamus against the County 
Court, commanding it to levy and collect, upon all the taxable 
property of Garrard county, the sum of $33,333. 33J, to pay the 
first instalment of said subscription of stock. 

From this order an appeal was taken to this court. 

The opinion of the court was delivered by 

Hardin, J. — By the defence in the court below, as well as in 
the argument for the appellant in this court, the power of the Cir- 
cuit Court to coerce the levy by the County Court has been ques- 
tioned with reference to the sufficiency and regularity of the 
organization of the corporation, and its consequent right to accept 
the subscription of stock, and the validity of the action of the 
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County Court, to create a binding obligation on the county, sub- 
ject to enforcement by that court, as a ministerial act ; and, also, 
with reference to the validity of the act of incorporation, as a 
delegation of the power of taxation to the County Court, either to 
subserve a general purpose of the state, or to promote a particu- 
lar local interest of common benefit to the people of the county 
to be burdened by the tax ; and if any one of the grounds of 
objection thus taken for the appellant is maintainable, although 
all the others be untenable, the result must be a reversal of the 
judgment. 

Deference for the action of the legislative branch of the gov- 
ernment, not less than a just and proper appreciation of the great 
importance and magnitude of the enterprise involved, would lead 
us, if we could with propriety, and consistently with official duty, 
to determine this cause by the solution of some one or more of 
the minor and less important questions presented, leaving unde- 
cided the graver ones directly affecting the constitutional validity 
of the charter. But the nature of the controversy is such as to 
call for a decision on the fundamental grounds of the defence 
relied on in the court below, and we do not feel at liberty to go 
around a plain duty, merely because the task of discharging it is 
an unwelcome and an undesirable one to us. 

It has been argued, that as the act of incorporation involved a 
leasing to the company of the public works on the Kentucky 
river, which had been dedicated to the use of the Sinking Fund, 
it was in violation of the 34th section of the second article of the 
State Constitution, as operating to diminish the resources of that 
fund ; and also that it violated the 36th section of the same arti- 
cle in providing for the creation of a debt on behalf of the com- 
monwealth, without a submission of the proposition to the vote of 
the people ; and still another objection is, that the act provided 
for the appropriation of money or the creation of a debt exceed- 
ing $100, and was not, on its final passage, voted for " by a ma- 
jority of all the members then elected to each branch of the Gen- 
eral Assembly, and the yeas and nays thereon entered on the jour- 
nal," as required by the 40th section of the same article of the 
constitution. 

These objections, though cogently urged in the argument, and 
certainly entitled to grave consideration, will be waived, because 
the necessity for determining the questions they involve will be 
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obviated by the decision of another point, which we regard as more 
formidable, and of more vital importance. Is the proposed tax 
prohibited by the 14th section of the bill of rights, in the words, 
" nor shall any man's property be taken or applied to public use 
without the consent of his representatives, and without just com- 
pensation being previously made to him" ? 

The power of taxation is certainly an inherent right of sove- 
reignty, and indispensable to the very existence of government ; 
but another great fundamental principle is equally true, that the 
constitutional guaranty of protection of property is not only the 
citizen's security against spoliation, though attempted under the 
guise of taxation, but also against the imposition of unequal and 
undue assessments on the part of the government. And while it is 
undeniably true that the legislature, as the general depository of 
power, subject to the limitations of the constitution, may provide 
for raising public revenue and prescribe the objects to be provided 
for, or aided by its expenditure, and may also, for particular local 
objects and purposes, delegate the taxing power to the authorities 
of counties or other municipal subdivisions of the state, the power 
of imposing the burden of taxation, whether exercised in the one 
way or the other, is still limited by the two important conserva- 
tive principles of security against its own perversion or abuse, and 
equality, as far as practicable, in the imposition of the burden. 

The Kentucky river being, by legislative recognition, and in 
fact, a navigable stream, for the improvement of which the state 
had expended vast sums of money, by successive appropriations 
since the year 1801, with a view to its general use as a medium 
of inter-communication and commerce, and in which, by the act 
of incorporation in question, the commonwealth retained valuable 
interests, besides the sovereign right of eminent domain, it is a 
question worthy of consideration, whether the taxation imposed 
on the inhabitants of Garrard and other counties bordering on 
the river should not be construed to be an enforced contribution 
for fostering and promoting the general wealth and prosperity of 
the state, rather than in the aspect of the merely local benefits to 
be derived incidentally from it by the people of those counties. 
And if this be so, the manifest inequality of the burden imposed 
would at once demonstrate the unconstitutionality of the law im- 
posing it. 

But we propose to examine the question of constitutional 
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authority to make the assessment, with reference to the local ben- 
efits which it is supposed would result from it to the community 
taxed, and which certainly constitute the most plausible grounds 
relied on for sustaining the judgment of the Circuit Court ; fully 
recognising, as we do, the principle as authoritatively settled by 
numerous decisions of this court, that the legislature can delegate 
to the authorities of any organized community in the state the 
power of taxation for local purposes, and acting within its proper 
sphere, the County Court is a competent agency for levying the 
tax. 

As was intimated by this court in the case of Gheany v. Hooser, 
9 B. Monroe 344, and also in The City of Covington v. South- 
gate, 15 B. Monroe 491, it is often a delicate and difficult judicial 
question to determine what may be the precise limit of the power 
of local taxation ; but we perceive no valid objection to the rule 
as stated in the recent decision of the Supreme Court of Michi- 
gan, in the case of The People v. Township Board of Salem, 
9 Am. Law Register, N. S. 489, that " if the tax is imposed upon 
one of the municipal subdivisions of the state only, the purpose 
must not only be a public purpose, as regards the people of that 
subdivision, but it must also be local ; that is to say, the people 
of that municipality must have a special and peculiar interest in 
the objects to be accomplished, which will make it just, proper, 
and equitable that they should bear the burden rather than the 
state at large, or any more considerable portion of the state." 

Testing the essential question in this case by the foregoing rule, 
it is difficult to see how the advantages of slack-water navigation 
on the border of a county can be brought within the range of 
local objects and benefits of such peculiar and common interest to 
the community, as to render them proper objects to be attained by 
local taxation. It is not every private, nor even every public 
convenience, nor every facility for particular classes of business, 
industry, or enterprise, however valuable to those who may seek 
to profit by it, that is of general and peculiar benefit to a whole 
community. On the contrary, it not unfrequently happens that, 
in the incessant struggle for wealth and financial ascendancy go- 
ing on in a prosperous country, the greatest advantages to some 
classes are correspondingly detrimental to others, who, from their 
very weakness, deserve especially the protection of the govern- 
ment. The merchant and the banker, the manufacturer and the 
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distiller, may each represent large and valuable interests, and in 
their own prosperity incidentally benefit others ; but who can say 
that to establish or sustain them in their respective pursuits, at 
public expense, would not be a flagrant exercise of arbitrary 
power ? And why should any particular class, who might seek to 
profit by the advantages of navigation and commerce, be more 
favored by the government ? 

The underlying principle of taxation, and, as we conceive, the 
only safe and maintainable ground for upholding it, either for 
general or local purposes, is compensation in some form resulting 
from it to those who may be compelled to bear its burdens. Wo- 
men and children, and others unfitted for successful business pur- 
suits, but owning the means necessary for their own comfortable 
support, may look in vain to the prosperity or success of others 
having the necessary talents or capital to profit by particular ad- 
vantages, for a just or adequate recompense for the burdens of an 
onerous tax, exacted to procure those advantages. But it is sel- 
dom difficult to discern the true grounds on which just and 
authorized local taxation should rest, and to which, so far as may 
be consistent with established precedent and prescriptive usage, 
the safety of private property requires that it should be restricted. 

All thoughtful and law-abiding members of an organized local 
community will readily recognise the justice of enforced contri- 
butions, equally and fairly exacted, not only for the support of 
their local government, but for the promotion of the common pur- 
poses of communication, health, and public safety and conveni- 
ence, necessary for the public good, and in which that community, 
in its organized form, has an especial and peculiar interest ; for 
each individual is presumed to be compensated for the tax he may 
pay by his share of the common benefits secured. But it is diffi- 
cult to perceive how this can be so with reference to the establish- 
ment of an ordinary private corporation, however great may be 
its influence for enhancing the property of the wealthy, or stimu- 
lating or promoting any particular private business or pursuit. 

We are aware that these views may seem, at first blush, to mili- 
tate against some of the principles of the decisions of this court 
in the cases of Talbott v. Bent, 9 B. Mon. 526, and of Slack v. 
Maygville and Lexington Railroad Company, 13 B. Mon. 1, and 
subsequent cases involving the power of local taxation in aid of 
railroad companies. But an examination of those cases will show 
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that a controlling consideration for treating railroads as proper 
objects for local taxation is, that, partaking as they do of the na- 
ture of public highways, leading to or through a county or city, 
they most efficiently subserve the purposes of a road for access, 
travel, and transportation, and thus not only conduce to the pros- 
perity of a local community, but like turnpikes, bridges, and other 
public conveniences, they are considered objects of peculiar spe- 
cial and public local interest. 

We have failed to observe in either of the adjudged cases 
referred to, such analogy to this as to entitle them to the influence 
of controlling precedents in this case. In one respect, it is con- 
ceded, the proposed improvement of the Kentucky river might 
differ from the ordinary objects of private enterprise in its effects 
on the local interests of the people of Garrard county. It would 
enure to their convenience for the purposes of travel and trans- 
portation by water. But we cannot regard this, in a constitu- 
tional sense, as a commensurable and adequate compensation to 
the whole people of that county, as a local community, for the 
imposition upon their property of the proposed tax of $100,000. 

The increased advantages for travelling by water, resulting 
from the improvement of the river forming one of the lines of 
that county, which is rendered inaccessible for ordinary purposes, 
except at a few points, by the natural cliffs and banks of the river, 
cannot, we think, in any proper sense, be considered as equiva- 
lent to the ordinary facilities of travelling by convenient roads, 
rendering all parts of a county accessible to the people in their 
own chosen modes of conveyance for purposes of pleasure, or re- 
ligious worship, or public or private business. 

Navigable rivers, it is true, are a species of public highway, 
and often of great value to the public, both as thoroughfares of 
travel and channels for commerce ; and in these, we admit their 
analogy, in some respects, to railroads. But that analogy rather 
exists with reference to certain objects of general commercial 
interest, than the peculiar local benefit which, in this and other 
states, have been recognised as constituting the true basis of mu- 
nicipal taxation in aid of railroad corporations. The navigation 
of the Ohio river is of immense public importance, and, no doubt, 
of great incidental advantage to the inhabitants of every county 
of this state bordering upon it ; but a proposition to improve the 
present facilities for navigating that river by local taxation on the 
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people of those counties, could not, we presume, be seriously con- 
sidered as constitutional or just. Most obviously, such an im- 
provement would be too general and comprehensive in its beneficial 
results to admit of its accomplishment at the expense of the par- 
ticular local communities mentioned, rather than the general pub- 
lic to be benefited by it. 

There is another reason indicating an important distinction be- 
tween the improvement of navigable rivers and the construction 
of railroads by private corporations for public use, and which 
seems to illustrate the principle, that, generally, the former kind 
of improvement is not an appropriate object for local taxation. 

Unlike railways and other merely artificial means of travel and 
transportation created by private enterprise, navigable rivers be- 
long to the people in general as public highways, and must con- 
tinue to be so, however improved ; and " being subservient to 
commerce, have, by the well settled doctrines of the English com- 
mon law, been considered as things of common right :" Angell on 
Water Courses 201. Being the property of the state, for the 
use of all her citizens, why should they, for the purpose of im- 
proving them, be made the objects of discriminating or unequal 
assessments, on account of mere incidental benefits resulting from 
proximity to them, any more than the public buildings and other 
property of the state, which may, under peculiar circumstances, 
be more beneficial to some classes of the people than to others ? 

The additions and improvements now being made by the state 
to her capitol buildings, rendering the city of Frankfort more 
attractive, and furnishing an increased assurance of the continu- 
ance of the seat of government in it, and thus operating to en- 
hance the value of the property of its citizens, is no doubt of 
much benefit to them; but surely this incidental local benefit 
could constitute no suflicient ground for imposing on them, as a 
local community, any part of the cost of these public buildings. 

Whether or not the legislature may constitutionally provide by 
general taxation for the improvement of the Kentucky river, or 
any other navigable river of the state, is an ulterior question — on 
which we have not intended to express any opinion in this case ; 
nor would we be understood as deciding that the advantages of 
slack-water navigation to a local community may not, under any 
circumstances, be such as to make them proper objects for mu- 
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nicipal taxation, especially if the tax be imposed by the vote of 
the people to be taxed. 

It has been argued, notwithstanding the general interest of the 
state in the improvement of the Kentucky river, that the pro- 
posed improvements would especially promote the interests of the 
people of the adjacent counties by increasing the value of their 
lands, and furnishing facilities for trade and lucrative employ- 
ment ; but that may be equally true with reference to many large 
manufacturing establishments owned by corporations or individ- 
uals, which incidentally enhance the value of contiguous property, 
and afford employment for some persons and a convenient market 
for others. And as in either case it is obvious that only particu- 
lar classes of persons in a community can be materially bene- 
fited, it logically results that, to foster either enterprise by local 
taxation, would involve the appropriation of private property to 
public use without just compensation ; or what is worse, taking 
the property of one class of the people and giving it to another. 

While we recognise the decisions of this court, to which we 
have referred, as authoritatively settling the questions they involve 
with reference to railroads as objects to be attained by the aid of 
municipal taxation, we do not feel authorized to regard them as 
precedents for sustaining by that means any general system of 
internal improvement ; and if the question of power, with refer- 
ence to railroad corporations, were altogether a new one, we 
might, upon very high authority, " entertain great doubts and 
serious hesitations in regard to the practice coming appropriately 
within the range of municipal powers and duties :" Redfield on 
Railways 535. 

There is yet another aspect of this case, which presents a grave 
if not an insurmountable cause of objection to the validity of the 
taxing power sought to be enforced. The act of incorporation 
does not stop with providing for local assessments for extending 
slack-water navigation along the borders of the counties to be 
affected by building the additional locks and dams contemplated ; 
but it goes further, and operates in effect to impose on the people 
of those counties contributive responsibility to the state for an 
annual rent of $2500 a year, for the public works already con- 
structed and in operation on the river, for a term of fifty years. 
If it should be conceded, for the sake of argument, that the tax 
can be upheld on the ground of its local benefits to the extent of 
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the proposed additional works, it is difficult to discover any main- 
tainable ground for coercing the local communities concerned to 
become parties to this legislative contract between the corpora- 
tion and the state. To admit the power of a county court or 
other municipal authority, with or without legislative sanction, to 
assess private property in aid of any scheme or enterprise, insti- 
tuted by a private corporation or any individual, not the subject 
of peculiar local interest to the people to be burdened, would 
involve the surrender of the great principles, that the right of 
property is before and higher than even any constitutional sanc- 
tion, and that no civil government is entitled, in ordinary cases, 
and as a general rule, to regulate the use of property in the hands 
of its owners. 

If the facilities for navigating the Kentucky river, already 
provided by the commonwealth at great public expense, are of 
local benefit to the people of Garrard county, we do not see how 
any peculiar local interest of that community would be promoted 
by transferring the management of the public works from the 
state to a private corporation. Therefore, considering the con- 
tract with the state as disconnected from the additional improve- 
ment of the navigation of the river, the imposition of a share of 
its responsibilities and risks on the people of Garrard county, by 
compelling them to take stock in the company, could not be 
sustained. 

It may be said, however, that, although the County Court could 
not bind the people of the county as a contracting party with the 
state, that fact did not vitiate the subscription of stock for the 
other purposes contemplated by the act of incorporation. But 
while it is a rule of law that if a statute attempts to accomplish 
two or more objects, and is void as to one, it may still be valid as 
to the others ; yet if its purpose is to accomplish a single object 
only, and some of its provisions are void, the whole must fail, 
unless sufficient remains to effect the object without the aid of the 
invalid portion. " And if they are so mutually connected with 
and dependent on each other, as conditions, considerations, or 
compensations for each other, as to warrant the belief that the 
legislature intended them as a whole, and if all could not be car- 
ried into effect, the legislature would not pass the residue inde- 
pendently ; then if some parts are unconstitutional, all the 
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provisions which are thus dependent, conditional, or connected, 
must fall with them:" Cooley's Constitutional Limitations 178. 

But whatever might be the effect of the contract with the state, 
on the validity of the subscription of stock by the County Court, 
we are satisfied, for the other reasons already sufficiently indi- 
cated, that the subscription was unauthorized, and consequently 
the judgment, awarding the mandamus, is erroneous. 

Wherefore the judgment is reversed, and the cause remanded, 
with directions to dismiss the motion. 



The foregoing opinion of a court of 
high authority seems to us to present the 
points upon which this class of cases 
should be made to turn, with great clear- 
ness and most unquestionable fairness 
and truth. 

1. That upon principle taxation should 
not be resorted to in aid of local in- 
terests, upon the mere ground of inci- 
dental advantage, unless the interests 
themselves are under the control of the 
particular public authority imposing the 
burden or tax. Thus it will not be 
allowable for towns to impose taxes for 
the erection or maintenance of county 
buildings, such as court-houses and jails, 
upon the ground that such buildings 
confer some incidental benefit upon the 
inhabitants of the town. In strictness 
the authority imposing the tax should 
have the duty of erecting and maintain- 
ing the objects for which the taxation is 
imposed. For instance the state capitols, 
the expenses of the legislature and of 
the state officers, must be borne by state 
taxation. And we are not aware that 
any municipality has ever successfully 
attempted to maintain the right of im- 
posing taxes upon the persons or pro- 
perty, where state institutions were built 
or maintained, in aid of such institu- 
tions, upon the ground of incidental 
benefit thence derived. And the same 
will hold true in regard to county build- 
ings. But local taxation by the proper 
authority has always been held allow- 
able upon the ground of special local 
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benefit. City improvements have been 
carried on, either wholly or in part, upon 
this ground. This question is largely 
discussed, in a very careful opinion, by 
Bigelow, C. J., in Dorgan v. The City 
of Boston, 12 Allen 223, and the deci- 
sions somewhat extensively quoted in 
the opinion, as well as in the arguments 
of counsel. We may refer to Lowell v. 
Oliver, 8 Allen 247 ; State v. New Or- 
leans Nav. Co., 11 Martin (La.) 309; 
Burnett v. Sacramento. 12 Cal. 76, and 
later cases in the same state. See also 
Egyptian Levee Co. v. Hardin, 27 Mo. 
495 ; Nichols v. City of Bridgeport, 23 
Conn. 189 ; The People v. The City of 
Brooklyn, 4 N. Y. 419 ; Guilford v. The 
Supervisors, 4rc, 13 N. Y. 143 ; Brewster 
v. The City of Syracuse, 19 N. Y. 116. 

2. Taxation should only be resorted 
to for objects or purposes which are of a 
public character, and where the invest- 
ment is for the advancement of some 
object exclusively of that character. 
And in addition to this the principle of 
taxation requires that the imposition 
should be made rateably, upon all the 
property and persons, within the range 
of the operation of such public interest 
or object. We do not claim that all 
this is indispensable, always, to the legal 
validity of taxation. The taxing power, 
like all other governmental powers, 
must be allowed a wide range of discre- 
tion, in carrying its functions into ope- 
ration. But such powers are not abso- 
lutely without limit. There mast be 
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some limit upon the legislature, as well 
as upon all other depositaries of power. 
And it seems to us not consistent with 
the principles of free government to 
hold, as some very able and sensible 
writers seem to do, that there is no limit 
upon legislative authority except what is 
found in our national and state consti- 
tutions. But we shall refer to this again . 
3. The great question involved in all 
these cases seems to be how far and in 
what mode it is competent for the public 
authorities to sustain or encourage objects 
and enterprises of an essentially private 
character, by means of public taxation. 
And this inquiry, upon principle, seems 
to us to be the great question in the 
principal case ; or at all events, it is the 
question underlying all the others. The 
court, after suggesting the radical diffi- 
culty in the question and the direction 
they might feel compelled to take, upon 
the general subject, if the question were 
res Integra, very properly conclude, that 
there is a fatal difficulty in the present 
case ; and this is, that the counties sub- 
jected to the imposition by way of sub- 
scription to the capital stock of a private 
corporation, are beyond this, by the 
same legislative provisions made or at- 
tempted to be made, responsible as 
guarantors of the faithful performance 
on the part of the corporation of the 
stipulations of the lease, as to rent. 
This seems indeed a fatal objection to 
the whole provision ; but, in principle, it 
is not essentially different from making 
the counties members of the corporation, 
by compelling them to subscribe for 
shares, through the action of the county 
court. And if they may thus- be made 
to assume the responsibility of members 
of the corporation, it seems only another 
step in the same direction, to compel 
them to stand as sureties for the under- 
takings of the corporation. All per- 
sons are in some sense responsible for 
the undertakings of all private corpora- 
tions of which they become members ; 



always to the extent of their shares, 
and sometimes beyond that. The legis- 
lature may always make the members 
of a corporation responsible for its future 
undertakings. 

Something not entirely dissimilar to 
this farming out of public works to pri- 
vate corporations has been attempted in 
England, by creating a species of quasi 
public corporations, of a grade below 
that of municipalities, to have charge of 
some particular public interest. Of this 
class are the Thames Conservancy and 
the Mersey Docks, and many others, 
which have no functions beyond the 
particular objects of their creation ; to 
build an embankment along the shores 
of the Thames, or to create and main- 
tain suitable docks for the harbor of 
Liverpool. Perhaps such public cor- 
porations, for the accomplishment of 
particular public objects, are less objec- 
tionable than allowing the municipali- 
ties to become members of private 
business corporations. And in the for- 
mer case there is no attempt to resort to 
anything like general taxation, as there 
is where the counties or towns are al- 
lowed to subscribe for the stock of rail- 
ways and canals and corporations for 
improving the navigation of large 
rivers. 

There are differences of opinion 
among able jurists and learned judges 
in regard to there being any limitation 
upon the power of the legislature, either 
state or national, in regard to taxation, 
except what is found in express terms or 
by reasonable implication, in the letter 
of the constitution. Many of the decla- 
rations from the bench seem to carry 
the implication, that there is no such 
limitation except as found in the terms 
of the written constitution of the state, 
or nation, as the case may be. Of 
course this is not intended to exclude 
those limitations which result from the 
apportionment between the state and na- 
tional governments of different interests 
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and subject-matters, as forming the ba- 
sis of jurisdiction. It will be implied 
in all such general statements, that the 
subject-matter is of national or state 
cognisance, as the case may be. But 
beyond this condition it seems to be sup- 
posed by many, that the legislature is 
absolutely omnipotent, in the matter of 
taxation, unless restricted by the express 
or implied provisions of the constitu- 
tion : Grover, J., in Litchfield v. Ver- 
non, 41 N. Y. 123 ; Mason, J., in Peo- 
ple, frc, v. Lawrence, Id. 137. But we do 
not suppose, that any one can claim, seri- 
ously, that the power of taxation is abso- 
lutely unlimited, except by the restraints 
of the written constitutions of the states or 
the nation. The most incomprehensible 
exercise of the taxing power, which has 
ever arisen in our country, was in re- 
gard to bounties, and other expedients, 
resorted to by the towns, to raise their 
quota of soldiers for the army of the 
United States during the late war. 
There are decisions, more or less, in al- 
most all the states, upon this subject, 
and all in the same direction, with 
occasional dissenting opinions from dif- 
ferent judges : State v. Jackson, 2 Vroom 
189, Van Dyke, J., dissenting ; AM v. 
Gleim, 52 Penna. St. 432 ; Weister v. 
Hade, Id. 474 ; Woodward, C. J., and 
Thompson, J., dissenting; Trustees of 
Cass v. Dillon, 16 Ohio N. S. 38 ; and 
we might refer to many more of the same 
class. But we do not regard these de- 
cisions as affording much aid in deciding 
other cases. They were affected, to 
large extent, by a stringent necessity, 
more or less disqualifying all classes 
from the ability to weigh the questions 
with that degree of dispassionate con- 
sideration, so indispensable in the deter- 
mination of grave and difficult constitu- 
tional questions ; and cannot therefore 
fail, in the end, to be regarded by all, as 
of a class sui generis, and not authority 
in any others. But these all went upon 
the ground of being for municipal pur- 



poses ; they were never attempted to be 
justified upon any other ground. 

But upon the general question of re- 
strictive limitations upon the power of 
the legislature in the imposition of taxes, 
as before stated, we suppose very few- 
will really attempt to maintain, that 
there are positively none except such as 
are found in the written constitutions. 
There must, of course, be the same limi- 
tations which exist in regard to legis- 
lation, that it must come fairly within 
the definition of the term, as being a 
legislative act or function. Legislation 
does not embrace judicial decrees, or 
mere despotic orders or assessments, 
such as a military conqueror might 
make. The legislative power can only 
exercise functions coming fairly within 
the import of laws. So also of taxation ; 
it must be a tax and not a mere penalty 
or extortion. And it has never seemed 
to us, that those general constitutional 
provisions, found in most of the state 
constitutions, that taxation shall be 
"proportional and reasonable," Mass. 
Const, pt. 2, c. 1, \ 1, art. 4, really add 
anything, to what is fairly and necessa- 
rily implied by the most obvious import 
of the term " taxation." It might be 
somewhat difficult to raise such an issue 
upon the word "reasonable," as would 
not be overriden and broken down by 
the necessary discretion of the legisla- 
ture. But upon the word ' ' proportional' ' 
there is less difficulty. This provision 
must imply, that all persons or property 
taxed shall be assessed proportionally ; 
and generally, no doubt, it implies, 
that all persons and property, within the 
district assessed, shall be included in the 
assessment. And the same is implied 
in the very word " taxation." It could 
not fairly be claimed, that an arbitrary 
decree of the legislature, that all taxes 
should be assessed upon persons of the 
greatest wealth, or the highest incomes, 
until the requisite amount were raised, 
was taxation. It would be no more 
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taxation than the ravages of the pirate 
or the highwayman. For they often 
pursue their vocation under some method 
and with some show of mercy and for- 
bearance, not depriving their victims of 
all necessaries. And the fact of all 
assessments being made upon those most 
able to bear them, or that the plan 
adopted was really the most just and 
salutary, all things considered, would 
not make any such arbitrary exaction 
to become taxation. So that in fact 
taxation and proportional taxation are 
the same thing. But this will not ex- 
clude the right to impose the burden of 
creating or maintaining such improve- 
ments as are special benefits to particu- 
lar persons or estates upon the persons 
or property benefited in the ratio of the 
benefit conferred : Harnmett v. Phila- 
delphia, 8 Am. Law Reg. N. S. 411 ; 
Emery v. San Francisco Gas Co., 28 
Cal. 345; Walsh v. Mathews, 29 Id. 
123 ; Hines v. Leavenworth, 3 Kansas 
186 ; Howell v. The City of Buffalo, 37 
N. Y. 267. Bnt it has been held that 
it is not competent to enforce any por- 
tion of an assessment for improvements 
upon the land assessed, by proceedings 
against the person of the owner : Taylor 
v. Palmer, 31 Cal. 240 ; two judges 
dissenting. 

We might pursue this inquiry much 
further, but we trust enough has been 
said to show that the legislatures in the 
American states are only invested with 
such functions and powers as are dis- 
tinctively of a legislative character ; and 
that within this there is no just ground 
for attempting to embrace arbitrary im- 
positions, under the name of taxation ; 
thatthe word "taxation," ex vi termini, 
imports only such impositions as are 
made rateably upon all persons or pro- 
perty, or both, which come fairly within 
the range of the supposed benefit or 
duty. 

This division of the districts of taxation 
is best expressed by general and local. 



And we suppose there is no more doubt 
or difficulty here, than in regard to the 
matter of the assessment being made 
rateably. It is clearly not competent for 
the legislature to impose taxes upon 
particular districts for general pur- 
poses, as that some particular county 
should pay all the expense of support- 
ing the courts or the legislature. This 
has been too often decided and is too ob- 
vious to require the citation of authority. 
Such an assessment would become a 
mere arbitrary exaction, and would 
thereby lose its character of taxation. 
But there will sometimes, no doubt, 
arise difficulties in determining what ob- 
jects are local and what not. As a 
general thing all objects which may ex- 
ist in any portion of the state as joint 
stock corporations, gas companies, wa- 
ter companies, may be regarded as of 
general public interest. The same may 
be said of professional pursuits and 
other business functions. And when- 
ever an excise or duty is imposed upon 
any such function or privilege, it may be 
directed to be paid either into the gene- 
ral treasury or that of the particular 
local jurisdiction where the function is 
exercised. So too of any tax required 
of foreign corporations doing business 
in another state or jurisdiction : Attor- 
ney-General v. Bay State Mining Co., 99 
Mass. 148. 

Finally, it must be an interest of a pub- 
lic character to jnstify the legislature in 
imposing taxes for its support. This 
seems to be conceded, in terms, on all 
hands, but practically evaded , by extend- 
ing taxation to all those subjects which 
the legislature or the state might under- 
take and carry forward by means, either 
of general or local taxation. Hence it 
seems to be supposed, that because the 
nation assumes to subsidize extended 
lines of railway, through uncultivated 
regions of the public domain, by appro- 
priating for that purpose portions of the 
territory, which is only what any pro- 
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perty-owner might do ; or because the panics perhaps, and turnpike companies 

state or nation may confessedly build and plank-road companies, and hotel 

and maintain railways at the public ex- companies, and many other interests, 

pense, therefore it is equally competent which the public interest might justify 

to aid private enterprises of that charac- creating at the public expense, provided 

ter by means of local taxation. If that they could not be accomplished in any 

rule were to be pushed to its logical re- other mode. In some portions of the 

suits it would be made to bring a very country it is claimed to embrace steam 

large number of private enterprises grain-mills and saw-mills 1 But we have 

within the range of aid from public already said more than we intended, 

taxation. If the thing is allowable to We should be rejoiced if any one could 

that extent, it might be made to em- point us to any safe limit of taxation in 

brace aqueduct companies and gas com- this direction. I. T. R. 



Court of Errors and Appeals of New Jersey. 

THE PATERSON AND NEWARK RAILROAD COMPANY v. 
FREDERICK STEVENS. 

The state is the absolute owner of the land below high-water mark under all 
navigable water within its territorial limits, and such land can be granted to any 
one, either public or private, without making compensation to the owner of the 
shore. 

By the local custom of the state the shore owner can reclaim the land between 
high and low water marks, but such privilege is a mere license which the legisla- 
ture may revoke at any time before execution. 

The rights conferred by the Wharf Act, are also revocable before execution by 
the land' owner. 

A statute giving a railroad company the right to lay their road along a river 
and to acquire the rights of the shore owners, will not be construed to give by 
implication, the right to take the land of the state lying below the high-water 
line. 

This was a writ of error to the Essex Circuit. The suit was 
in case. The declaration stated that the plaintiff (defendant in 
error) was the owner in possession of a certain tract of land ad- 
joining the Passaic river, and that said river was a public navi- 
gable river and in it the tide ebbed and flowed. That the 
plaintiff had enjoyed full access from his lands to the river, for 
the purpose of washing, bathing, watering his cattle, for fishing 
and navigating, and that the defendants have placed obstructions 
along the entire water front of said lands, consisting of piles, 
timbers, &c, whereby the access to the water was cut off. 

The plea admitted doing the acts charged, and justified them, 



